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The Housing Assistance Tax Act of 2008
-by Neil E. Harl*
	 Although	most	of	the	American	Housing	Rescue	and	Foreclosure	Prevention	Act	of	




First time home buyer credit    















 The	credit	is	recaptured	over	15-years9 with no interest charge beginning in the second 





the	year	the	home	is	sold	or	ceases	to	be	used	as	the	principal	residence.12  The credit 
repayment	amount,	however,	 is	not	 to	exceed	the	amount	of	gain	from	the	sale	of	 the	















January	 1,	 2011,	 the	 taxpayer	 converts	 the	 property	 to	 the	









which	 is	 after	 the	 last	 qualified	 use	 does	 not	 constitute	







 The new statute makes it clear that the limits enacted in 2008 
apply	after	the	depreciation	adjustments	applicable	to	periods	










 3	 See	 generally	 Joint	Committee	 on	Taxation,	 “Technical	
































amount	 allowable	 to	 the	 taxpayer	 as	 a	 deduction	 for	 state	
and	local	taxes	(relating	to	real	property)21	or	(2)	$1,000	for	
a	married	 taxpayer	filing	 jointly	 ($500	 for	 a	married	filing	
taxpayer	filing	separately).22		If	the	actual	amount	of	property	
taxes	paid	is	less	than	the	deduction	amount,	only	the	amount	
actually	paid	can	be	deducted.23  No taxes which are deductible 
in	computing	adjusted	gross	income	can	be	taken	into	account	
in computing the increased standard deduction.24
	 This	provision	is	effective	for	taxable	years	beginning	after	
December	31,	2007.25
Limits on the I.R.C. § 121 exclusion
	 One	of	the	revenue	raisers	in	the	2008	legislation	involves	
limits	imposed	on	the	exclusion	of	part	or	all	of	the	gain	on	








certain	 unforeseen	 circumstances,	may	 exclude	 an	 amount	
equal	 to	 the	 fraction	 of	 the	maximum	allowable	 exclusion	
equal	to	the	fraction	of	the	two	years	that	the	ownership	and	





gain	multiplied	by	a	fraction	 the	numerator	of	which	 is	 the	
aggregate	periods	of	nonqualified	use	during	the	period	the	

























claims.	The	Bankruptcy	Court	 granted	 the	modification	 of	
the plan because the condemnation proceeds were disposable 
income	to	the	debtor	and	were	not	necessary	for	the	debtor	to	
continue	farming.	The	appellate	court	affirmed.	Conner v. First 
National Bank-Haskell, 2008 u.S. Dist. LEXIS 53555 (N.D. 
Tex. 2008).
FEDERAL TAX
 SALE OF CHAPTER 12 ESTATE PROPERTy.  The 







The debtor cited In re Knudsen, 389 B.R. 643 (N.D. Iowa 
2008), aff’g in part, 356 B.R. 480 (Bankr. N.D. Iowa 2006), 
which	held	that,	under	Section	1222(a)(2)(A),	taxes	generated	
by	 the	 sale	 of	Chapter	 12	 estate	 property	 could	 be	 treated	
as	unsecured	claims	of	 the	estate.	The	Bankruptcy	Court	 in	
this	case	had	rejected	the	holding	of	In re Knudsen, and held 
that	the	statute	was	clear	that	no	separate	taxable	entity	was	
created	 in	Chapter	 12	 proceedings,	 therefore,	 post-petition	
sales	of	estate	property	were	taxable	to	the	debtor	personally.	
The	Bankruptcy	Court	also	had	held	that	the	taxes	were	not	
entitled to the administrative expenses exception in Section 
1222(a)(2)(A)	because	the	taxes	were	not	entitled	to	priority	
under	Section	 507.	 	On	 appeal	 the	District	Court	 reversed,	
holding that, in accordance with In re Knudsen, In re Dawes, 
382 B.R. 509 (Bankr. D. Kan. 2008), and In re Schilke, 379 B.R. 
899 (Bankr. D. Neb. 2007), the	legislative	history	and	purpose	
of	Section	1222(a)(2)(A)	required	that	income	taxes	resulting	
from	postpetition	sales	of	a	Chapter	12	debtor’s	property	were	
administrative	 expenses	 entitled	 to	 application	 of	 Section	
1222(a)(2)(A).	See	Harl,	“District	Court	in	Knudsen	Holds	for	
Debtors	in	Chapter	12	Case,”	19	Agric. L. Dig.	101	(2008).		In 
re Hall,  CV-07-679-TuC-DCB (D. Ariz. Aug. 6, 2008), rev’g, 
376 B.R. 741  (Bankr. D. Ariz. 2007). 
	 The	IRS	has	filed	an	appeal	of	In re Knudsen, 389 B.R. 643 













 25	 Housing	Assistance	Act	 of	 2008,	 Pub.	 L.	 110-289,	 §	
3012(a).
 26	 I.R.C.	 §	 121.	 See	 generally	 	 6	Harl,	Agricultural Law § 
48.02[5]	(2008);	Harl,	Agricultural Law Manual	§	6.03[2](2008);	



















 40	Housing	Assistance	Tax	Act	 of	 2008,	 Pub.L.	 110-289,	 §	
3092(a).
